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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, 
Plaintiff/Appellee, 
vs. 
JOHN K. MONTOYA, 
Defendant/Appellant. 
Case No. 990983-CA 
Priority No. 2 
BRIEF OF APPELLEE 
JURISDICTION AND NATURE OF PROCEEDINGS 
Defendant appeals his conviction of operation of a clandestine laboratory, a first 
degree felony, in violation of Utah Code Ann. §§ 58-37d-4(l)(e) (1998) and 58-37d-
5(l)(d) (1998). This Court has jurisdiction pursuant to Utah Code Ann. § 78-2a-3(2)(j) 
(1996). 
STATEMENT OF THE ISSUE ON APPEAL AND 
STANDARD OF APPELLATE REVIEW 
Has defendant waived his challenge to his guilty plea by failing to file a motion 
to withdraw his plea? Because there is no trial court ruling, no standard of review 
applies to this issue. 
CONSTITUTIONAL PROVISIONS, STATUTES AND RULES 
The issues raised in this appeal are not governed by the terms of a constitutional 
provision, statute or rule. 
STATEMENT OF THE CASE 
Defendant was charged with one count of operating a clandestine drug laboratory 
with two enhancements for using the lab to make methamphetamine and for operating 
the lab within 500 feet of a residence. The two enhancements increased the level of the 
offense to a first degree felony with a mandatory prison sentence. Utah Code Ann. 
§58-37d-5(l)(d), (g). Defendant was also charged with one count of possession of a 
controlled substance, methamphetamine, a third degree felony (R.l-2). 
As part of a plea arrangement, the State amended the drug laboratory charge by 
deleting one of the enhancements. This amendment left the charge as a first degree 
felony, but removed the mandatory prison sentence (R.29:3). Defendant pled guilty to 
the amended charge, and the possession count was dismissed (R.13). In the course of 
accepting his guilty plea, the court advised defendant that the court was not bound by 
any discussions he may have had with his attorney regarding sentencing (R.29:7), and 
informed defendant that a motion to withdraw his plea must be made within thirty days 
(R.29:9). 
Defendant never sought to withdraw his plea, and the court sentenced defendant 
to a prison term of five years to life (R. 15). Defendant timely appealed (R.20). 
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SUMMARY OF THE ARGUMENT 
Defendant did not file a motion to withdraw his guilty plea, and has therefore 
tailed lo pieser ,, Iln, issiu,' nil i IILMII, r his plea was km iiiii11, iiinl voluntary tor appeal, 
Fven if this court l ' 
«««
 lVx mUiuxu»> J -uea. The trial court properly found that defendant' s plea 
owing and voluntary, based upon defendant's explicit acknowledgment that the 
trial court was not bound by any sentencing discussions defendant may have had with 
Ins iiiuiscl, Del 11 id.nil's asserlion thai In, ws told by his counsel of the prosecutor's • 
"feeling" thJif n pnson It mi uonhl in nip* 
does not undermine the court's finding that duw^uiit "understood the effect of his pka. 
ARGUMENT 
FOIIN 
DEFEINDAJNT DID NOT CHALLENGE THE VOLUNTAKINESS i , III"' 
HIS GUILTY PLEA IN THE TRIAL COURT, AND HAS 
THEREFORE WAIVED THIS ISSUE FOR APPEAL 
In his appeal, defendant assei ts for the first time
 w ^kould be allowed to 
v rithdraw his guilty plea because the plea was involuntary. This argument is base d 
i 1.11 luil .lU.jjjlinii iegjul'iig defendant \ senta" m " s, »« lations that was never 
presented fo the trial <i onrl .nil I is \\v I (i.iiill Il lllr word in illlii11 ,,a,sc 
Defendant's claim is not j i: : j: • = • i 1;; befoi e this Coui t because he has nei er filed a 
motion to withdraw his plea. By failing to file a timely motion to withdraw his plea 
3 
and thereby seeking a ruling on his claim that his guilty plea was involuntary, defendant 
has waived any challenge to that plea on appeal. "It is a well-established rule that a 
defendant who fails to bring an issue before the trial court is generally barred from 
raising it for the first time on appeal." State v. Irwin, 924 P.2d 5, 7 (Utah App. 1996) 
(citing State v. Lopez, 886 P.2d 1105, 1113 (Utah 1994). 
This rule has been consistently applied to preclude appellate review of a guilty 
plea where a defendant has failed to file a motion to withdraw the plea before the trial 
court. State v. Johnson, 856 P.2d 1064, 1067 (Utah 1993); Summers v. Cook, 759 
P.2d 341, 343, 344-45 (Utah App. 1988). In order to contest the basis for a guilty 
plea, defendant must first file a motion to withdraw the plea, thereby allowing the trial 
court an opportunity to consider the merits of his arguments and to correct any error. 
Summers, 759 P.2d at 344-45; Johnson, 856 P.2d at 1067; see also State v. Gibbons, 
740 P.2d 1309, 1311-12 (Utah 1987). A defendant may then appeal the denial of the 
motion to withdraw. Summers, 759 P.2d at 344-45. Defendant may not attack his 
unconditional plea for the first time on appeal. 
POINT II 
DEFENDANT HAS FAILED TO STATE GROUNDS FOR 
CHALLENGING THE TRIAL COURT'S FINDING THAT HIS 
PLEA WAS KNOWING AND VOLUNTARY 
Even if this court were to consider defendant's argument on me merits, 
defendant has not established any reasonable grounds for allowing him to withdraw his 
4 
I>1 /"ii Defendant argues only that he should be allowed to withdraw his plea based upon 
his unsupported factual assertion, made for the first time on appeal, that his plea was 
not knowing and voluiiKu > , ' . • 
r l ,hif i , 1 ' i r , H i " ' " . i 1 - ,•" i1 \Av i n in11 ' " " i i i f u n |" ll . . lun^i1 il |'l.', 
*xw^»ng that uji^x^ctixt -M1'1^ plea vvas knowing and voluiu..: ., based upon defendant's 
i statements (R.29:^* H ase defendant never filed ,-v*. w-. u ^uhdr.iu hi-
 x 
the trial coun ^ ;::.un j % pica ^vr^ knowing and voluntary stands unchallenged in 
1 , _ „ not ^ p r . .,.« 
Hie only evidence now relied Ji ucfendant in asserting that his plea was 
»i knowing and voluntary is an affidavit from his trial counsel, Michael Bouwhuis. 
Il I in mi affidavit is not a part of the record, and was improperly attacl <. . - .lendum 
In ilHnuLinfs bin1! Ill ,JI in HI I ill lllii nrlinn iii Il In lon.sidcird U\ lllliis i, ml "nil 
PI 1999 Ul 8, 116 , ? , 9 7 4 P . 2 d 2 y 9 . 
Nevertheless, even if this affidavit were considered, it would be insufficient to 
support a finding that defendant's plea was not knowing and voluntary First, the 
iffidint dim mill rtinnilr i nmpdnU ev tdn re on the issue raised, As an assertion of 
counsel's understand itii,? of d d r rati nil , IIIMIIMIIOII I m |ilf'ii<lni|' jintU) ill i III ill 
admissible evidence. 
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Second, the affidavit states only that a "significant inducement" for defendant's 
guilty plea was the prosecutor's "feeling" that a prison term would not be imposed. 
This assertion does not in any way undermine the voluntariness of defendant's plea. 
There is no evidence that anyone made a promise or guarantee to defendant as to his 
sentence, and defendant's alleged belief that the prosecutor doubted whether a prison 
term would be imposed is not in any way contrary to the court's finding that defendant 
fully understood the effect of his plea. 
The only evidence in the record on the issue of voluntariness is defendant's 
statement that he understood the court was not bound by any representations made to 
him concerning his likely sentence: 
THE COURT: Do you understand also that whatever - discussions 
may have occurred between you and your lawyer in terms of what might 
happen to you at the time of sentencing and I'm not bound by anything, 
do you understand that? 
THE DEFENDANT: Yes, sir. 
Transcript of Plea Hearing, p. 7 (R.29:7). The only evidence added by the affidavit of 
defendant's trial counsel is a more complete description of the discussion that took 
place between defendant and counsel regarding sentencing. This description does not 
in any way undermine defendant's explicit acknowledgment at the plea hearing that he 
understood such discussions were not binding on the court. 
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No evidence exists that defendant did not understand the effect of his plea, and 
the court's finding that defendant's plea was knowing and voluntary stands 
unchallenged. 
CONCLUSION 
For the reasons stated, defendant's conviction should be affirmed. 
RESPECTFULLY SUBMITTED this U day of April, 2000. 
JAN GRAHAM 
Attorney General 
SCOTT KEITH WILSON 
Assistant Attorney General 
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1 S e p t e m b e r 1 5 , 1999 1 0 : 3 0 a .m. 
2 P R O C E E D I N G S 
3 MR. BOUWHUIS: We could do number 15, John 
4 Montoya. This is Mr. Montoya, your Honor. He is 
5 charged with a first degree felony, violation of 
6 Clandestine Drug Lab Act and a third degree felony of 
7 possession of a controlled substance. The State is 
8 willing to dismiss the third degree felony, and 
9 frankly, I don't know if you are dropping the 
10 enhancement or not filing the enhancement on the 
11 first degree. 
12 MS. NEIDER: Judge, the language on the 
13 Count I, which is a first degree felony, the last two 
14 paragraphs have two enhancements. One is that it 
15 took place within 500 feet of a residence and the 
16 second one is that the lab was for the production of 
17 methamphetamine. The State would be moving to 
18 dismiss one of those enhancements which leaves it as 
19 a first degree felony but not a --
20 MR. BOUWHUIS: Minimum/mandatory. 
21 MS. NEIDER: -- minimum/mandatory felony. 
22 It would be a first degree felony and I would just* 
23 strike starting with, "and the intended clandestine 
24 lab operation was for the production of 
25 methamphetamine.11 
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THE COURT: So the entire paragraph that is 
the last paragraph after the word "and" — the 
conjunction "and," that whole paragraph is being 
stricken? 
MS. NEIDER: No, Judge. The first part of 
that paragraph would stay but the second --
THE COURT: The 500 feet? 
MS. NEIDER: Correct. "The said laboratory 
operation took place within 500 feet of a residence," 
period. The rest of the paragraph would be stricken. 
THE COURT: Period. All right, got it. 
Mr. Montoya, is that your understanding of 
the agreement? 
THE DEFENDANT: Yes, sir. 
THE COURT: You need to speak up. 
THE DEFENDANT: Yes, sir. 
THE COURT: Okay. Is the agreement 
complete in your mind? 
THE DEFENDANT: Yes. 
THE COURT: Is there anything else, in 
other words, that you are relying on in exchange for 
your plea of guilty this morning that has not been 
stated on the record? 
THE DEFENDANT: I don't think so. 
THE COURT: Okay. Do you feel pressured by 
1 anyone to enter a plea of guilty? 
2 THE DEFENDANT: No. 
3 THE COURT: Can you speak up? Step over to 
4 the microphone so that we -- we're making a record of 
5 this and it's important that your responses be very 
6 clear on the record. 
7 MR. BOUWHUIS: I think the reporter -- are 
8 you getting it? 
9 THE REPORTER: Yes. 
10 THE COURT: Okay. 
11 THE DEFENDANT: No. 
12 THE COURT: All right. So you don't feel 
13 pressured, right? 
14 THE DEPENDANT: No, I don't. 
15 THE COURT: Do you appreciate that you are 
16 presumed to be innocent until the State proves you 
17 guilty beyond a reasonable doubt? 
18 THE DEFENDANT: Yes, sir. 
19 THE COURT: By pleading guilty this 
20 morning, you are giving up your right to a speedy, 
21 public jury trial, do you understand that? 
22 THE DEFENDANT: Yes, sir. 
23 THE COURT: As part of that waiver, you are 
24 giving up your right to have the assistance of a 
25 lawyer at trial. You are also giving up your right 
1 to make a statement to the jury or your right to 
2 remain silent. You are also giving up your right to 
3 cross-examine those that accuse you, also your right 
4 to have your own witnesses present to assist you with 
5 your defense. Do you understand each of these 
6 rights? 
7 THE DEFENDANT: Yes, sir, I believe so. 
8 THE COURT; Do you have any questions about 
9 them? 
10 THE DEFENDANT: No. 
11 THE COURT: Do you understand that you are 
12 giving all these rights up? 
13 THE DEFENDANT: Yes, sir. 
14 THE COURT: Do you understand that your 
15 plea of guilty necessarily limits the scope of any 
16 appeal after today, do you understand that? 
17 THE DEFENDANT: Yes, sir. 
18 THE COURT: This charge that is pending 
19 before the Court is a first degree felony, it is 
20 punishable by a prison sentence from five years to 
21 life and as well as a fine up to $10,000, do you 
22 understand -- actually, it could be up to $25,000, do 
23 you understand that? 
24 THE DEFENDANT: Yes, sir. 
25 THE COURT: Do you understand also that 
1 whatever -- discussions may have occurred between you 
2 and your lawyer in terms of what might happen to you 
3 at the time of sentencing and I'm not bound by 
4 anything, do you understand that? 
5 THE DEPENDANT: Yes, sir. 
6 THE COURT: Are you presently on probation? 
7 THE DEPENDANT: No. 
8 THE COURT: May I have a factual basis for 
9 the plea? 
10 MS. NEIDER: Judge, on the date of the 
11 information, the defendant was -- there was a 
12 knock-n-talk done at his residence. After some 
13 investigation and consent to search his house, the 
14 Strike Force agents discovered glass containers and a 
15 lab that was set up for the production of 
16 methamphetamine. There was also some methamphetamine 
17 that the defendant showed them that had been produced 
18 by the lab. There was coffee filters, a coffee 
19 filter, mercuric acid, forming fuel, acetone and 
20 pseudoephedrine. 
21 Judge, this was found in the garage that 
22 was attached to his house which would make it within 
23 500 feet of a residence and the defendant admitted 
24 that it was for the production of methamphetamine and 
25 that he had made methamphetamine in that -- with 
8 
those -- with all of the those elements there in the 
garage. 
THE COURT: Okay. Thank you. In order to 
convict of you of this offense the State would need 
to prove beyond a reasonable doubt that you possessed 
a controlled substance precursor with the intent to 
engage in a clandestine laboratory operation, or that 
you possessed laboratory equipment or supplies with 
the intent to engage in a clandestine laboratory 
operation and that this laboratory operation took 
place within 500 of a feet of a residence. That's 
what the State must prove, do you understand that? 
THE DEFENDANT: Yes, sir. 
THE COURT: And prove it beyond a 
reasonable doubt, do you understand that? 
THE DEFENDANT: Yes, sir. 
THE COURT: Do you understand that by 
pleading guilty this morning you are admitting these 
elements? 
THE DEFENDANT: Yes, sir. 
THE COURT: Before I accept your plea, do 
you wish to ask Mr. Bouwhuis further questions, any 
further legal advice that you feel you need to have? 
MR. BOUWHUIS: He has no questions. 
THE DEFENDANT: No questions, sir. 
1 I THE COURT: All right. Are you satisfied 
2 with the legal advice that you've received in this 
3 case? 
4 THE DEFENDANT: Yes, sir. 
5 THE COURT: Is there any statement in 
6 advance of plea? 
7 MR. BOUWHUIS: There is not. 
8 THE COURT: Okay. To the charge, then, of 
9 violation of the Clandestine Drug Lab Act, a first 
10 degree felony, how do you plead? 
11 THE DEFENDANT: Guilty. 
12 THE COURT: All right. The Court accepts 
13 ..y°ur plea and finds that it's a knowing and voluntary 
14 plea. You do have a right to make a motion to 
15 withdraw this plea if it's made in writing within 30 
16 days from today and is supported with good cause. Do 
17 you have a recommended date for sentencing? 
18 UNIDENTIFIED SPEAKER: October 21st, your 
19 Honor. 
20 THE COURT: Sentencing is continued to 
21 October 21st at 2 p.m, you are ordered to be present. 
22 I I'm ordering you now to go to the probation 
23 department today so that a timely presentence report 
24 can be prepared and we'll see you on the 21st. Do 
25 you have any questions? 
JUL 
1 THE DEFENDANT: No, sir. 
2 THE COURT: Okay. Thank you. 
3 (Whereupon the matter concluded.) 
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